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Global changes of the political and economic situation all over the world are influence on
the current investor-state investment dispute resolution system. The current settlement dispute system
has demonstrated a number of issues such as unpredictability of the dispute outcome, the aggressive
and expansive jurisdiction approaches, lack of transparency, high cost, impossibility to appeal on
the substance, high amounts of compensation and many other. All these issues has been triggering
the process of rapid changes in the investor-state investment dispute resolution system — the discussion
of possible creation of the Multilateral Investment Court.

The number of investment disputes increases every year and the number of issues in investment
arbitration increases as well. Despite the international community is deeply concerned by it at least
since 2004, only half-measures are taken. For instance, International centre for investment disputes
reviewed its own Rules twice — in 2006 and in 2022. However, the main problem is not an incorrect
process, but a lack of appeal review and control of the concluded awards. The different conclusions
in similar questions have become more frequent. Moreover, the practice of the legal representatives
to have a «secondmenty work as an arbitrator poses high corruption risks.

Taking all issues into account UNCITRAL Working Group III, UNCTAD and the European Commission
started the unprecedent process of pushing the idea of the Multilateral Investment Court creation.

The article is devoted to the review and analysis of the idea of creating a Multilateral investment
court. The article reveals the actual problems of investment arbitration, as well as the advantages
and disadvantages of creating a Multilateral Investment Court, and found that the creation
of a Multilateral Investment Court would be a more positive than a negative project. From our

perspective, the issues of investment arbitration can no longer progress.
In this article below we will try to take part in this discussion, consider the main issues and think

about the possible resolution.

Key words: Multilateral Investment Court, investor-state dispute settlement, predictability,
transparency, consistency, UNCITRAL Working Group I11.

Problem Statement. The improvement of the cur-
rent investor-state dispute resolution system is a sub-
ject of discussion last twenty years. The impossibility
of the appeal on the substance and conflicts of inter-
ests as well as many other questions are calling into
question the legality and the necessity of existence
of the such problematic dispute resolution sphere.
From the other side, foreign investors need the neu-
tral forum of dispute resolution where they can claim
for all illegal acts of the host State on an equal foot-
ing. This article shows the boldest and most interest-
ing way to solve this dilemma.

Analysis of recent studies and publications. The
Ukrainian legal science of international law remains

silent on the matter, On the contrary, the Multilateral
investment court was studied by Paradell-Trius L.,
Hodgsom M., Campbell A., Nica A., MacKen-
zie C., Burgenberg M., Reinisch A., Benedetti C.,
Brown C. Particularly, this issue was discussed by
Caplan M. and Zarate J. Despite the fact that I could
agree with some of their concerns, their main mes-
sage is unacceptable. I will try to reflect briefly in
the final part of my article.

Purpose and objectives of the studies. The
purpose of the article is to discuss the key features
of the potential Multilateral Investment Court crea-
tion. The objectives are as follows: analysis and syn-
thesis of the current situation with investment dis-
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putes, identification of the issues and try to answer on
the question regarding the need to create the Multilat-
eral Investment Court.

Statement of a parent material. The improve-
ment of the investor-state dispute settlement (ISDS)
system is a subject of hot debates during last 20 years.
The crucial issues in these discussions are the legit-
imacy of the ISDS, unpredictability of the dispute
outcome, the aggressive and expansive jurisdiction
approaches, lack of transparency, high cost, impos-
sibility to appeal on the substance, high amounts
of compensation and many other. From the other side,
the investment arbitration becomes more and more
popular, the number of cases increases every year.
Despite the fact that International centre for settle-
ment of investment disputes (ICSID) was a revolu-
tionary project, which was created during «a period
of prosperity» of the international courts development
such as International Court of Justice and European
Court of human rights, now the main stakeholders are
not satisfied by the ISDS [1, p. 90].

Many countries are concerned regarding
the above-mentioned issues of the ISDS. The European
Union (EU) and some other countries propose to create
the so called «Multilateral Investment Court» (MIC).
According to theirs position, MIC has the opportunity
to decide the ISDS problems, at least partially.

The first issue which we want to discuss, is a legit-
imacy issue. It should be noted, that the ISDS system
serves as a dispute settlement authority in parallel
with other areas of law. Many arbitrators interpret
such a special niche sphere in the abusing manner.
They maliciously interpret the Investment treaty pro-
visions and give them the priority and completely
ignoring other treaties, as well as national legislation
of the host States [2].

The next issue is a transparency. The ISDS sys-
tem has two opposing principles — the confidentiality
of the proceeding (particularly awards) and the trans-
parency principle. The legal basis of the transparency
(among the parties’ agreement to publish the final
award and procedural positions) is a UNCITRAL
Rules on Transparency in Treaty-based Investor-State
Arbitration [3] and Convention on Transparency in
Treaty-based Investor-State Arbitration (Mauritius
Convention) [4]. The Mauritius Convention obliges
the Contracting Parties to hold public hearings, pub-
lish awards, written positions of the parties and other
relevant information etc. However, the number
of members speaks for itself. There are only 9 Mem-
ber-States to date.

To our mind the lack of transparency harms
the democratic foundations. The published awards
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and written positions force the host State to be
responsible not only before the investors, but also
before the society.

The unpredictability issue is a sensitive as for
the investors, as for the host States. When the inves-
tors think whether to trigger the dispute, they can-
not predict how the proceedings would finish. This
thesis as well as the high arbitration costs and costs
for the interests representation make them think.
For instance, there were two similar cases between
the CME [5] and Lauder [6] respectively ver-
sus the Czech Republic. Despite they are similar,
the arbitral tribunals concluded them differently. As
a result, the investors increasingly reluctant to go to
the investment arbitration [7, p. 8—10]. Instead they
look for other ways how to decide, and such ways
promote corruption and other dirty tricks.

Mr. Hodgson and mr. Campbell analyzed the aver-
age expenditure of the investment arbitration for
investors and for States and found that the average
cost amount for investors is circa 6 million dollars
and for States — 4 million dollars [8]. It should be
kept in mind, that it's only the first stage of proceed-
ing. Usually after the arbitration one of the parties
(depending on the result of the arbitration) starts
the procedure of award annulment in the arbitration
jurisdiction and (if the investor was double-success-
ful) the award enforcement in the convenience forum.
We think that such a high cost dispute settlement
from the one side is beyond the reach of the majority
of those in need and on the other side puts too high
a financial frontier, which makes this way unfair even
for those with finances.

All these issues are interconnected and in complex
create uncomfortable conditions with unpredictable
results for both dispute parties.

UNCTAD in 2013 published the paper which
explains a summary of a possible reform of ISDS
[9]. To our knowledge, it's the first official reflection
of international organizations in ISDS sphere regard-
ing MIC. Thereafter UNCITRAL created a spe-
cial Working Group IIl which deeply investigates
the MIC creation process and proposes several issues
about it. As of today, the next UNCITRAL Working
Group III will take place on 9-13 October 2023. In
particular, UNCITRAL Working Group III during
2017-2020 has discussed all the above-mentioned
ISDS issues.

The European Commission (EC) has also reflected
on the MIC topic in 2015. The main idea of the EC paper
was to create a more transparent system for attraction
of foreign investments. The EU, as the largest exporter
and importer of the foreign investments wants to stabi-
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lize and protect the rules of foreign investments regime
because the transparent rules formulate the favora-
ble investment climate, which has a great impact on
the economy of the EU host States [10].

One of the features of the MIC is a «new» method
of judges’' appointment. The appointment should
be transparent, based on the competence, gen-
der, nationality, equal representation of the States
etc. According to UNCITRAL Working Group III
the geographical diversity helps to present different
legal and cultural background of the appointed judges
[11]. According to Mr. Mackenzie the transparent
appointment of the MIC judges would be the most
advantage of the MIC system. The Contracting Par-
ties of the MIC treaty would have a right to appoint
a candidate and the MIC plenary authority would
select the best candidates according to the require-
ments [12]. From our point of view, such approach
of appointment is similar to the almost same proce-
dure in the International Court of Justice.

The next upgrade of the appointment is a prohibi-
tion for judges to work as private lawyers in parallel.
For the involvement of the most qualified profession-
als, a good salary is offered for covering all expenses.
As an alternative, the EC proposes the part-time
appointment. However, it seems more questionable
from the transparency and independency prospective
[13, p. 44-45]. We think there is no place for half
measures in such matters.

One more interesting question regarding
the appointment is the appointment term. From
the one side, the judges should serve a long term, but
without a right of re-appointment. The long-time term
is necessary because of the issue of unpredictability
and inconsistency of the awards. From the other side,
this can result in the insufficient level of the MIC
treaty Contracting States representation. Finally,
the one term-appointment should decrease the risks
of partiality?.

Last but not the least, the MIC creation would for-
mulate the appellate mechanism. As we mentioned
several times above, one of the common issues to date
is an inconsistency of the case outcome. From our
point of view the appeal instance would handle this
moment and ensure consistency of law application.
Two-instance dispute settlement system is exactly
what is missing in the current ISDS. Lack of control
mechanism was one of the main motives of the MIC
creation [14]. It should be noted that the appeal mech-

! Honestly the stakeholders of the MIC idea call them «adjudicators»
although in fact they are judges. For accuracy, I will call them «judges» in
hi il |

2 For instance, ICJ Article 13 allows the re-election of the judge, while
ECHR’s Article 23 prohibits this practice.

anism creation was the topic of discussion by a num-
ber of treaty created international dispute forums
including ICSID. Furthermore, the appeal option is
already included in a number of treaties - EU with
CETA, EU-Vietnam and EU-Singapore [PA.

The great example of two-instance necessity is
a CMS Gas Transmission Company v. The Argentine
Republic case, where the ICSID annulment commit-
tee found two legal inconsistences. However, it could
not be fixed because of the lack of the competence
of the ICSID ad hoc committee to annul the award on
such ground.

The predictability issue is one of the most impor-
tant things in any dispute settlement system, whatever
we discuss national or international system. Obvi-
ously, the investment disputes are one of the most
complicated disputes all over the world and to pre-
dict how the dispute will going is impossible. How-
ever, the existence of the appeal option would fix
this moment mainly through the consistent inter-
pretation and application of the treaties and relevant
international law in general. Moreover, the creation
of the appeal body would provide the consistency
also because of a control mechanism (which is typi-
cal function of appeal courts). Further, the obligation
of the first instance to follow the appeal instance prac-
tice often does not need to be explicit [15].

From our prospective it is important to minimize
the quantity of appeal judges. This argument is based
on the necessity for further accuracy and correct-
ness of the MIC precedents as well as the continuity
of the interpretation and application of the relevant
law. The big number of judges potentially can lead to
the unnecessary discussions on the sidelines [16]. To
put it simply, «one head is good, two is better». The
appellate mechanism is would allow to make a dou-
ble-check of the settlement body conclusions and fil-
trate some inaccuracies of the first instance.

Near the end of this article, I want reflect a little on
two articles of scholars, that [ really respect — Mr. Lee
M Caplan [17] and Mr. José Manuel Alvarez Zarate
[18]. Both have commented the MIC idea and came
to the conclusion that the MIC conception would
not decide the ISDS issues. Theirs concerns divide
on two major arguments — political appointments
of judges and uselessness of consistency, because «it
may be important to have a second bite at the appley
[17, p. 58]. Particularly Mr. Caplan proposes as
an alternative the stringent code of conduct for arbi-
trators (which, by the way, was drafted by the UNCI-
TRAL Working Group III [19]). Only practice will
show the result, but from my point of view the code
of conduct in such worse situation is not enough.
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Regarding political appointments 1 want to note,
that there are no ideal ways how to settle the dispute.
Perhaps humanity has not yet invented them. The
absolute majority of the court systems have the polit-
ical lobby and political appointments. However,
the ultimate chaos which we shortly described above
is also not an option. The arbitrators which work as
legal representatives in parallel is a hotbed of corrup-
tion as well as lobbying of investors or States interest
(depends on what side the particular arbitrator works).
Thus, we cannot avoid the lobbying of the interests in
any case.

What concerns the second bite at the apple, from
our prospective the question is not posed on the right
way. Wee think that more correct would be to ask,
how to create the ISDS general principles of applica-
tion of the public interest as well as some other cru-
cial issues in almost all investment disputes, which
are usually on the table. Answering this question, we
cannot think about any other tries to get the second
chance. We should proceed from the fact that a future
precedent system would give a clear understand-
ing of guideline how to evaluate the State behavior
and compare it with the acts of the investor. In such
way, the State must analyze their potential action
and understand the risks of the action. The State can-
not afford, in exercising its own powers, to constantly
look back and wonder whether it will accidentally

result in the reimbursement of several billion dollars
or not. Investor, in his turn, also should understand
whether his investing in a gross dispute resolution be
justified.

Considering all the above mentioned, with all due
respect I cannot agree with Mr. Lee M Caplan and Mr.
José Manuel Alvarez Zarate.

All stated above clearly demonstrates the lack
of common consensus regarding the MIC creation.
However, the ISDS issues continue to progress.
In absence of any alternatives, the investors
and the States continue to engage in disputes with
unexpected and uncontrollable results. The necessity
of creation of an impartial and transparent ISDS sys-
tem is still relevant. From our prospective, the MIC
creation perhaps not the ideal, but the best alternative
to investment arbitration.

Conclusions. The ISDS system is a part of infra-
structure of international commercial activity, which
importance is difficult to assess. How we tried to
argue in this article, the MIC creation would poten-
tially decide the big pool of ISDS issues: lack of trans-
parency, unpredictability, inconsistency etc. It should
be noted that the MIC creation would not put a cross
on the general principles of the traditional investment
arbitration. Rather, it should be seen as a new logical
development circle. We will follow with a great inter-
est further development.
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I'paéuax I.B. ITESI CTBOPEHHSI BATATOCTOPOHHBOI'O IHBECTHUIIIHHOI'O CYIY

Tobanvui 3minu nonimuunoi ma exoHoMiuHOI cumyayii 6 ycbomy C8imi 6nIUBAIOMb HA HOMOYHY
cucmemy supiwenns ineecmuyitinux cnopis. Illomouna cucmema 8pe2ynioganHs cnopieé npooemoHcmpyeand
PAO NUMaHsb, MaKux K Henepeobauysamicms pe3yibmamy Chopy, depecuHuti i eKCNaucusHull nioxio 0o
10PUCOUKYIUHUX RUMAHDb, GIOCYMHICTb NPO30POCI, GUCOKA 8APMICIb, HEMONCTUBICINb OCKAPICEHHS NO CYM,
BUCOKI cymMu KomneHcayii ma 6azamo inwoeo. Bci yi numanta iHiyiloeanu npoyec weuOKuUx 3min 'y cucmemi
BUPIUEHHS THBECTNUYIUHUX CROPIE MIJIC THGECIOPOM MA 0ePHCABOI0 - 0020680PeHHS NOMEHYIUHO20 CIMEOPEHHS.
bazamocmoponnvozo ingecmuyitinozo cyoy.

Kinvkicms ingecmuyitinux cnopis 30i1buyemvbcsl 3 KOXCHUM POKOM, d PA30M 3 Helo 30L1bUyEmMbCs KLIbKICb
numans 8 ingecmuyitiHomy apoimpaoici. Hezeascarouu na 2nuboky cmypbosanicms MidCHAPOOHOT CRilbHOMU
npobnemoro npunaimui 3 2004 poky, esxcusaromocs auue Hanis-saxoou. Hanpuxiao, Mixchapoonuii yenmp
3 8pe2YN08anHs IHBeCMUYIIHUX cnopis 0siui nepeanioas eracti llpasuna - y 2006 ma 2022 pokax. Oouax
20JI08HOI0 NPOONEMOIO € He HEeKOPEeKMHUL npoyec, a GIOCYMHICb aneisyitiHo2o po3enady ma KOHmMpOono 3a
npuiHAMUMUY pilueHusamu. Pisni eucnosxku 6 nodioHux numanHsax sycmpivaromscs ece yacmiwe. Kpim moeo,
NPAKmMuKa 10pUOUYHUX NPeoCmMasHUKié napaieibHo Ha0asamu nocayeu y AKocmi apoimpa cmeopioe GUCOKI
KOPYNYIUHI pUSUKUL.

bepyuu 0o ysazu eci npoonemni numanns, Poboua epyna Il FOHCITPAJI, KDHKTA/] ma €sponeticoka komicis
posnouanu besnpeyedenmuull npoyec nPocysanns ioei cmeopenns bazamocmoponnvoeo ineecmuyitinozo cyoy.

Cmamms npuceauena o2nady ma ananisy ioei cmeopenmns bacamocmoponnvboeo ingecmuyitinozo cyoy.
Y cmammi poszkpumo axmyanvui npobremu iHgeCmuyitino2o apoimpasicy, a maxkodic nepesazu ma HeooliKu
cmeopenns baeamocmoponnvozo ingecmuyitinoco cydy, ma 3’s1co6ano, wo cmeopenusi baecamocmoponnvozo
iHeecmuyitino2o cyoy 6yno 6 Oinbus NOIUMUBHUM, HIJHC HE2AMUSHUM NPOEKMOM. 3 HAWOi MOUKuU 30py, npooiemu
iH6ecmMuyitiHoO20 apOimpasicy Oiibuie He MONCYMb NPOSPeCcy8anu.

Y yiti cmammi mu cnpobyemo e3amu yuacmo y yiti OUCKYCIl, PO32TAHYMU OCHOBHI NUMAHHS I 00MIDKY8amu
Ix MooKcuee 8UpPIUIeHHS.

Knrouosi cnoea: bacamocmoponuiu Ineecmuyitinuti Cyo, 6pezynio8anHs CNopie Midc iHeecmopom mda
depaicasoro, nepeddauysanicmns, npo3opicms, nociiooguicms, Poooua epyna 111 FOHCITPAJL
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